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TRIBE WANTS TO REGULATE NON-RESERVATION
WATERWAYS... TAKE OVER FROM DNR

Lac du Flambeau band of Lake Superior Chippewa Indians (LDF) have petitioned the Federal EPA for rights

to regulate nontribal waters under the Clean Wg
seeks authority over the Wisconsin D

A call and e-mail from member John Bartosz allona-
standing member of OSLO/WiSRA and retired judge

alerted SRA to what has been going on in the north
woods in this regard and seeking communications
with the membership at large. According to John,
Out-of-state landowners must be kept up with what
is happening. (Ostensibly because granting such
authority could result in a domino effect

ing “treatment as a state” status (TAS), the tribe
s effecting Vilas and Oneida counties.

1x'|of the tribe s current argument stems from a
recent Supreme Court decision establishing that
a (Montana) tribe can exercise civil activity over
the conduct of non-Indians on free lands within
its reservation when that conduct threatens or has
some direct effect on security, or the health or
welfare of the tribe. To meet the Montana test, the
LDF would have to show on the political

from tribe to tribe within the Ho-Chunk
nation.) John continues, At present, tribes
are attempting to expand jurisdiction
over nontribal people and lands on-and-
off reservation boundaries. Applications
have been filed with the EPA in Chicago to
acquire authority over the waters under the
Clean Water Act to check and protect the
clarity of the water. In order to protect
subsistence crops (e.g. wild rice), a tribe
could decide, for example, to ban motors,
boats, and swimmers, on the waters and/
or ban any agricultural activity upstream

many miles from the reservation (such
as cranberry growers). Waters are already \

“In order to
‘protect’ wild rice,
atribe could
decide, for example, to
ban motors, boats,
and swimmers,
on the waters...
and stop cranberry

growing upstream.”

integrity the economic that pollutants
have been introduced and threaten the
waters that are protected under the Clean
Water Act of 1972 to restore and maintain
the chemical, physical, and biological
integrity of the Nation s waters. The tribe
must only assert that impairment of such
waters by the activities of non-Indians
would have a serious and substantial effect
on the health and welfare of the tribe

affecting fish, game and wild rice upon
which tribal members rely on for food,
and related spiritual considerations. LDF
seeks to regulate water quality to prevent
r such losses. They feel the Montana test

regulated by the Wisconsin DNR and
pollution is further monitored by the EPA. We
have enough layers of government including building
regulations, town and county zoning, layers of smart
growth as well as state imposed regulatory statutes.
Of the 3000 residents on the reservation, 40% are
non-Indians and, we suspect, most are nonresidents
of Wisconsin.

LDF ARGUMENT

Waterways were/are not included in the original
treaties between the U.S. Government and the Indians
back in the 19th century and in order to gain any
control over them, the LDF would have to somehow
remove the authority of the state of Wisconsin. The

is met and that they should be treated by
the EPA as a state (TAS), taking over control
from Wisconsin regulators. According to Gretchen
Watkins, the LDF consultant on water quality, The
purpose of the application is to enable the tribe to
protect the lakes and rivers of the reservation so that
future generations can continue to use and enjoy
those precious resources. the tribe seeksto fill a
void regarding water quality standards. Currently,
there are effectively no water quality standards
protecting 260 lakes, 15,600 acres of water, and 71
miles of creeks, rivers and streams and 24,000 acres
of wetlands on the LDF reservation. LDF s natural
resource expert, Larry Wawronowicz, the tribe has
been intensively collecting water quality data and
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conducting scientific studies since 1991 and now
has the best capability to develop protective water
quality standards for the reservation. Once in place,
those standards would be implemented through the
EPA.

OPPOSITION

Two press releases tell the story. The first from
attorneys Paul Kent and Ron Kuehn on February 17th
on the release of their 75-page document opposing
the application on behalf of 12 groups (see side bar)
representing a wide range of interests including
landowners, cranberry growers, businesses,
commercial interests and utilities and others.

WISCONSIN OPPOSITION
TO THE LDF APPLICATION

— Wisconsin Governor

— Wisconsin DNR

— Agribusiness Council

— Builders Association

— Counties Association

— Farm Bureau Federation

— LDF Area Lake
Property Owners

— Manufacturers & Commerce
— Midwest Food Processors Ass'n
— Paper Council

— Potato and Vegetable
Growers Ass’n

— Realtors Association
— Seasonal Residents Association

— State Cranberry
Growers Ass’n

— Utilities Association

In part, We have reviewed the tribe s application
and while we respect the rights of the tribe as
a sovereign nation to regulate tribal members,
we disagree that their authority should extend
to nontribal members and resources outside the

reservation boundaries of their ownership. We
also object to the tribe s attempt to extend their
control over subjects like boating and nonpoint
source activities topics that are beyond the scope
of the U.S. Clean Water Act Wisconsin already
has many tough rules and regulations in place to
ensure high water quality standards The tribe s
current application would mean that nonmembers
of the tribe would have to answer to the LDF tribal
government. As nonmembers have no vote in tribal
matters this would be extremely unfair to those
affected by the new rules. Wisconsin citizens,
businesses and governments affected by these
rules will, in effect, be denied the protection of
Wisconsin laws that protect all residents. In short,
they will lose a significant part of their citizenship
rights.

The second press release from DNR Secretary
Scott Hassett (released on February 22 on behalf
of the Governor), objects to the application on the
grounds that the tribe has not demonstrated the
necessary authority under federal law. The state s
primary concern in this matter is the potential
for the TAS designation to create a duplicative
patchwork of regulations and the potential to have
the designation misapplied in an expansive way
unintended by the Clean Water Act.

RUMORS ABOUND

With the mass of e-mails, newspaper articles and
press releases involving everyone from Congressman
Mark Green to local game wardens, there are bound
to be a lot of rumors flying around for awhile. We
read that LDF wants to regulate boats, piers and
access to the waters; charging their own fees. We
got a call from a tribal member representing a
growing faction of Indians in opposition to what the
Tribal Council is doing with the TAS application.
We ve heard of claims that the tribe is really seeking
a new casino in the north woods and this action is
just a bargaining chip with the Governor. We hear
there are leadership problems in the tribe; that they
are out of touch with the members, and so forth.
We want to alert our members in Vilas and Oneida
counties to be cautious in reacting to rumors.

ACTION

We have no particular action item for you at this
point. For most readers in recreational areas near
or within any tribal reservation, this should be a
heads up for you about what is going on. SRA has
joined the efforts to oppose the application based
on the fact that nonresident property owners

Continued on page 3



THE SRA POST

Continued from page 2

already have a healthy bunch of regulations to be accountable for and
adding another layer of bureaucracy will not make the recreational
experience any easier. And, protecting your dwindling private
property rights will become even more complicated. On the other
hand, we are sensitive to the LDF arguments that the Wisconsin DNR
might not be doing the job that they ought to in protecting water
quality. We will be watching both aspects for you and will report
back. For further information, we have contacts, links, names,
addresses, copies of press releases and other voluminous information
at our website www.wisra.org.

Send a note of thanks to Congressman Mark Green (mark.green@
mail.house.gov) for extending the EPA comment period from Jan 20
to Feb 22 and for Wisconsin Representative Scott Gunderson (rep.
gunderson@legis.state.wi.us) for holding hearings on the applications
so quickly. Without these gentlemen s response, there would be no
formal objection to the application by anyone from the Governor on
down. P.S./If you have not decided yet whether to support Scotts
reelection, now s the time to do so (see a brief announcement below
and in the last issue of SRA POST).

For more information, text of press releases, links and contacts click
on LDF Application at www.wisra.org.
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Gain Acce c Records

Wisconsin h (and clear)
Public Records Law that “applies to
both residents and nonresidents”
according to Bill Leuders of the
Wisconsin Freedom of Information
Council. It reads, “...that all
persons are entitled to the greatest
possible information regarding
the affairs of government and
the official acts of those officials
and employees who represent
them.” All state and local public
offices must “prominently display”
a notice explaining their records
policy—listing availability, costs
and official custodians. Requests
can be made orally but under
the law, custodians MUST give a
written reply to a written request.

We re going to make
this column pretty
brief this issue because
news is long and the
space is short. Lots of
things are happening
around the capital and
up north. Its mostly
quietelsewhere. We will not have space
this issue for all the developments on
the lobbying front but we Il catch up
on that report in July.

If there is something you re watching
and need an update, give us a call.
Urgent matters we Il post electronically.
Speaking of electronically, if you DID
NOT receive your e-mail issue of the
Winter post, send us a note a lot of
the e-mails that were written on your

renewal forms were hard to read and
might not have been entered correctly;
you know how complex they can look
sometimes. If you want to be on our e-
mail list but still want to receive your
printed copy of the POST in the mail,
write and tell us.

Everyone got ID cards this year even
if you didn t ask for them. But we dont
have Wisconsin addresses for everyone
so if you want it on the card, call, write,
e-mail or fax us. Lastly, dont forget to
think about a campaign contribution
to Scott Gunderson see below.

Hate to rush but gotta get going,
Nick & Sylvia Kaufmann

Write your political contribution to People for Scott Gunderson ,
send c/o SRA, P.O. Box 212, New Lisbon, WI 53950

You can also remain anonymous
and you don't have to give a
reason for a request. “Don’t be
bashful; don’t be afraid” advises
Leuders but be polite, be specific
and question any charges more
than a quarter a page for a copy
(plus postage if you want it mailed
to you). There’s a form you can
use at www.wisfoic.org with a link
to the law itself and if you need
to ask Bill, e -252-6100,
bleudgfs@isthms.com.







